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S AN E MPL OYER, YOU M AY T HINK YOU

understand the intric a c ies of employ-

ment discrimination policies, but don’t

be so sure. Employment polic ies are

complex, may vary from state to state,

and leave plenty of room for missteps that could

co st you thous ands of doll ars. But you can

protect your organization by knowing the rules,

m a king them cle ar and avail a ble to employee s ,

and seeking counsel before you make an irrevo-

c a ble move, such as termin a ting an employee. 

Consider this situ a tion. One of your employee s

h as been out of work on dis a bility with a workers ’

compensation injury, and you have gotten solid

advice and service from your workers’ compen-

sation provider on how to manage this employee

while she is out on le ave. Ultim a tely you ’ re advised

that the employee has re a ched maximum medic al

improvement (in some states, this is known as a

permanent and st atio nary condition) and cannot
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return to her job bec ause of a perm anent dis a bil-

ity. With regret, you terminate her because she

now receives workers’ compensation vocational

re h a bilita tion benefits and your understanding

is that workers’ compens a tion is the exclusive

legal remedy for employees who suffer work pl a ce

injuries.

But not so fast. If an employer has 15 or more

employees, it is sub ject to the Americ ans with

Dis a bilities Act (ADA) and / or a sta te dis a bility

a ccommod a tion law with a different th re shold

for applic a bility. In this case, even though you

h aven’t discrimin a ted against an employee based

on a work-related injury in violation of workers’

compens a tion law, you have viol a ted ADA by

failing to enga ge in the “intera c tive proce ss . ”

That is, you have neg lec ted to determine whether

there is any re as on a ble accommod a tion th a t

would have allowed the employee to return to

work (perh a ps she could have returned and

ta ken a different job, for ex ample). Failing to

engage in the interactive process prior to termi-

nating a disabled employee is a violation of ADA

and subjects you to legal liability resulting from

the employee’s termination.

OK, so may be you knew about that issue. But

what about the other employment law moguls out

there just waiting for you? Let’s explore some of

the common — and not - s o - common — employ-

ment - rel a ted legal concerns for nonprofits, how

to gu ard against mista kes, what it can co st if you

err, and how insurance fits into the pic ture .

Timing Really Is Everything
Culled from the cl aims files of the Nonprofits ’

Insurance Alliance of California (NIAC)and, the

Alliance of Nonprofits for Insurance, Risk Reten-

tion Group (ANI - RRG), both member companie s

of the Nonprofits Insurance Alliance Group (NIA

Group), here are just a few ex amples of seem-

ing ly appropria te termin a tions by 501(c)(3) non-

profits that failed to withstand scrutiny because

of timing.

• A cou ple of disru ptive employees who se pay-

checks had been with held bec ause of their

failure to complete work on time filed a com-

plaint about not being paid and were then ter-

minated. The organization gets two strikes on

this one! First, most states prohibit withhold-

ing paychecks just for poor perform ance .

Second, termin a ting the se two employees af ter

they compl ained re sulted in valid cl aims under

the state’s whistle-blower laws.

• A poor ly performing employee compl ained of

sex u al harassment. A thorough in ve stiga tion

concluded that no harassment had ta ken pl a ce .

The employee was then termin a ted on per-

form ance grounds alone. The problem ,

however, was that no contemporaneous docu-

menta tion of the alleged poor perform ance

existed, so it appe ared to the sta te administra-

tive agency that the termin a tion was a re sult of

the harassment allegation because it followed

closely behind the report of it.

• A long - term employee of a day - c are fa c ility for

the elder ly, who was a “mand a tory reporter ”

under sta te law, filed a report with the sta te

a bout in a de qu a te staffing at the fa c ility when

an elder ly client was left un a ttended and wan-

dered into street traffic. The employee was ter-

min a ted for not following “intern al reporting

procedures.” (In this case, a warning 

was the appropria te remedy, not immedia te 

termin a tion . )

What’s an Employer to Do?
Let’s start with the expo sures under Employ-

ment Pra c tices Lia bility (EPL) that give rise to

liability claims. Both federal—and most state—

l aws pro scribe the mo st common ly known un fair

employment pra c tices of wrong ful termin a tion ,

sex u al harassment, discrimin a tion, and ADA

viol a tions. Ea ch of the se categories, however ,

includes some le sser - known prohibitions and

strict liabilities.

By now mo st everyone knows that in mo st

juris dic tions you can’t termin a te someone

based on age, ra ce, gender, or sex u al prefer-

ence. But what if a poor - performing employee

is the on ly one working for your nonprofit th a t ’ s

in a protec ted category? Termin a tion here may

h ave the ap pearance of discrimin a tion suffi-

c ient to sub ject you to administra tive or civil

expo sure. 

You know that sex u al harassment is illegal

and that procedures need to be in place to train

su pervis ory and man a gement pers onnel about

its ins and outs. But what if you’re in a state that

impo ses strict liabi lity on an employer, even if

the employer didn’t know the harassment

occ urred? Or what if a party extern al to your

organiza tion, such as a delivery pers on, make s

inappropriate comments to your receptionist or,

alternatively, claims that one of your employees
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h as harassed him? That can get you into as much

trouble as the typical case.

So what to do? Defense of EPL claims starts

with your agency having doc umented proce-

dures in pl a ce that you and your counsel can use

to demonstrate to an administrative agency or a

court that you intended to be — and were — in

compliance. This is best accomplished from the

beginning with a robust pers onnel hand book

avail a ble to employees that includes policy sta te-

ments and procedures (see “Twel ve Components

of a Model Personnel Handbook” on page 46).

The Old Ounce of Prevention
The last, and mo st - over looked, step in EPL cl aim

prevention is checking with experienced employ-

ment counsel before taking a significant person-

nel action. A poor ly drafted employment offer

letter can lock you in to a lot more th an you

planned. And even if it’s meant to be a “positive”

for employees, an improper ly announced new per-

s onnel policy or procedure can cause simil ar

problems.

More than anything else, however, every EPL

defense law yer’s mantra is that you consult

counsel before termin a ting an employee. A

l aw yer would have ob vious que stions about cle ar

doc umenta tion of perform ance issues, protec ted

classes of employees, and compliance with your

own policies and procedures, but some circum-

stances might re qu ire further in qu iry. Su ppo se a

he alth issue — whether or not it has been dis-

clo sed to an organiza tion — is in vol ved. Is an

employee entitled to an ADA accommod a tion ?

What about Family and Medical Leave Act enti-

tlement or workers’ compensation benefits?

The answer is always to check with counsel

experienced in employment law. Some law yers

are available on a pro bono basis, so check with

your loc al bar ass oc ia tion. A number of direc tors

and officers (D&O) and EPL insurance carriers

provide this service to their policy holders ,

although sometimes on a limited basis. So ask if

they do. If they don’t, ask for a referral. At ANI-

RRG and NIAC, we feel so strong ly that members

get good advice before they ta ke an important

employment action that we have two experienced

l a bor law attorneys dedic a ted solely to providing

preventa tive advice on this sub ject to our member -

insureds.

The New Pound of Flesh
If you haven’t he ard or read about it, employment

pra c tices law is one of the late st and gre a te st

fertile fields for aggressive plaintiff attorneys. It

doe sn’t matter that you are a ch arita ble nonprofit

(particularly if you have good insurance limits).

Six - figure jury verdic ts have become more fre-

quent, particularly in metropolitan areas where

the majority of the nonprofit sec tor does its work .

Need further evidence? Consider this data gath-

ered from 10 recent ye ars of our clo sed cl aim

files:

• One out of every 100 nonprofits (regardless of

size) will have an EPL claim this year.

• Of all cl aims against direc tors’ and officers ’

policies, 95 percent are in the EPL category.

• The avera ge co st to defend a party when a

cl aim has some merit is $29,000, and the

avera ge lo ss on tho se cl aims is $44,000; the

combined average is $73,000.

• Of EPL cl aims, 40 percent have some merit .

When they are deemed to have merit, one in 10

will cost more than $100,000.

• When cl aims do not have merit, the avera ge

co st to defend is on ly $5,000, th anks to ear ly

intervention by experienced employment

defense counsel.

• The two large st cl aims co st $1 million and

$400,000, respectively.

Did You Say Something about Insurance?
Unless you have tens or even hundreds of thou-

s ands of doll ars just sitting around, you should

think about how your organiza tion can protec t

itself from cl aims of employment discrimin a tion .

And you need to consider another issue. 

When EPL claims first came into vogue years

ago, the insurance industry’s knee-jerk reaction

was to find a way to exclude the expo sure .

S m arter he a ds prevailed, fortun a tely, so th a t

today EPL coverage is readily available. But like

m any things, it comes in different sh a pes and

sizes, and not always where you might expect.

Let’s talk first about EPL as stand alone cover-

a ge. It’s avail a ble and common ly protec ts the non-

profit from dam a ges cl aimed as a re sult of some

a d verse employment actions. The defense com-

ponent provides for payment of attorney fees and

co sts, and the indem nific a tion component pro-

vides for payment of actu al dam a ges, if there are

any. As disc ussed below, there are exclusions .

It is more common, however, to find EPL cov-
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era ge as part of nonprofit D&O lia bility insur-

ance. The components are generally the same as

de scribed above. Key issues to consider are

detailed below, but beware some tricky provi-

sions, such as one that re qu ires your consent

before the carrier settles a cl aim but makes you

re s ponsible for all the ongoing legal expenses if

you don’t accept the carrier’s recommend a tion .

Typic al exclusions include fines, pen altie s ,

and sanc tions (the se are uninsura ble risks ) ,

back wages, multiplied damages, and plaintiff’s

a ttorney’s fees. Wa ge and hour cl aims are a

m ajor area of uncovered lia bility for nonprofits .

Proper ly cl assifying an employee as exempt from

the overtime requirements of the Fair Standards

La bor Act (or simil ar sta te laws) can be tricky

busine ss and sometimes re qu ires extrasens ory

powers of hindsight. To be properly classified as

exempt, an employee must make a th re shold

s al ary as defined by federal and sta te law and

pass the duties te st of the profe ssion al, exec u-

tive, or administra tive exemptions. While mo st

insurance policies do not cover payment of back

wages and penalties, a few at least provide some

defense costs to cover wage and hour claims.

So what are the key EPL components of a

good D&O policy? At a minimum, expect the fol-

lowing elements to be included:

• A de q uate poli cy limi ts. An amount of $1

million is generally ade qu a te for sm all and

medium - size nonprofits. Larger agenc ies should

consider higher limits or an umbrella policy .

• A broad definition of who is an insured.

The policy should outline not only whether the

nonprofit agency is insured but also whether

the following parties are insured:

• Directors and officers

• Prior directors and officers

• Committee members

• Employees and volunteers (volunteers don’t

have all the federal or state immunities that

you might expect)

• B r oad cover a ge for emp loym ent practi c e s

liab ili ty . This protec tion should be included

either by endorsement or embedded in the D&O

policy itself.

• Duty to defend . Does the scope of duty to

defend extend to administra tive proceeding s

(where most EPL claims start) or just to suits

in civil courts?

• A d van cing of defense cos ts . The carrier

should pay for defense co sts as inc urred, not

Twelve Components of a Model 
Personnel Handbook

The fo l l owing are 12 areas that all personnel handbooks

should include regarding an organization’s policies:

• Introductory statements

• Nondiscrimination and sexual harassment

• Organization and structure

• Training and orientation

• Employee classifications and categories

• Employment policies, including wage and hour

regulations

• Benefits disclaimer

• Leaves of absence and time off

• Standards of performance

• Workplace violence prevention and safety

• Search and inspection

• Drug-free workplace

At a minimum, the handbook should include state-

m e nts re g a rding at-will employ m e nt, int ro d u cto ry or

benefit waiting periods, and examples of disciplinary

offenses (always prefaced with “including, but not limited

to” language). Al ways ensure that employees sign a

written acknowledgment that they have read and under-

stand your wo r kp l a ce- re l ated policies, or you might as we l l

not have created them in the first place.

Next comes training and adhere n ce. Regardless of size,

every nonprofit needs to train its management personnel

about the employ m e nt laws re l e va nt to its jurisdiction and

the policies and pro ce d u res the agency has adopte d.

Include any state mandate s, such as sexual hara s s m e nt

t ra i n i n g, for superv i s o ry personnel. Then, walk the talk!

Follow those policies and procedures diligently every day.

I t’s also crucial to include your board members in the tra i n-

ing. Because these board members are ultimately respon-

sible for the agency’s ove rall management, they are at risk

just as much as executive directors.
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after the nonprofit has paid for them and is

seeking reimbursement.

Anything Else?
Before you have occ asion to use it, make sure th a t

you understand your policy. Be sure, for ex ample ,

that you understand wh en you need to report fa c ts

that may re sult in employment pra c tices lia bility .

You may dec ide, for ex ample, not to report to the

insurer an employee grievance filed with your

hum an re s ources depart ment pertaining to the

employee’s termin a tion, perh a ps believing that no

legal cl aim would develop from it. Un beknownst

to you, however, your policy may re qu ire you to

report potential cl aims, including grievances filed

with your HR depart ment. By the time the termi-

n a ted employee files a legal compl aint with the dis-

trict court, the reporting period may have passed

and your insurer may in turn deny covera ge. 

Don’t be dis a ppointed if your insurance

c arrier insists on using defense counsel of its

own choosing. It has the right to do so and may

h ave accrued a panel of attorneys experienced in

employment law and who understand the non-

profit sector better than most.

While not direc tly EPL rel a ted, make sure

your D&O policy also protec ts you from fiduc i-

ary lia bility cl aims, such as failure to proper ly

account for grant funds.

If you are unsure about the nature and extent

of your EPL covera ge, consult your insurance

agent or broker. These professionals are usually

paid commissions when they pl a ce your cover-

age, and providing appropriate advice is part of

what they are paid for—and a service you have a

right to expect.

CH A R LES H EW IT T is the vice pre sident of cl aims 

for the Nonprofits Insurance Alliance Group and has

more th an 40 ye ars of experience in cl aims man a gement .

H as your organiza tion fa ced employment - rel a ted

cl aims, and how were they handled? What advice

would you give to other NP Q re a ders? Let us know at

feed ba ck @ np q m a g . org. Reprints of this article m ay be

ordered from htt p : / / store . nonprofit qu arter ly . org, using

code 150208.
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