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Unbeknownst to much of the nonprofit sector, four of the largest corporate banks
in the country have trustees on several prominent charitable foundations. A number of

court cases have taken banks to task for improperly using their roles as trustees to further

their own self-interests toward maximizing their power and profits instead of the

philanthropic priorities of the organizations they are paid to serve. In so doing, money
that could have been going to the charities is instead lining the pockets of these banks.

Editors’ note: The research for this article was supported by a grant from the Fund for Investigative

Journalism.

MAGINE YOU'VE BEEN INVITED TO BE A TRUSTEE OF A
longstanding family foundation. You join the
board meeting and nod and exchange pleas-
antries with the other trustees—and then you
are introduced to one whose affiliation might be
Bank of America or JPMorgan Chase & Co.
Individuals and banks may be trustees (or
cotrustees) of a foundation—that is, a trust estab-
lished to charitably benefit a class of beneficiaries
consistent with the instructions and priorities of the
grantor of the trust, who can name as trustees indi-
viduals, banks, or both to carry out the beneficial
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purposes of the trust. As a trustee, you might not
be able to shake hands with John Pierpont Morgan
but you'll know from the trust documents some of
the powers of the bank trustee—typically, to be
paid, often handsomely, for the foundation’s invest-
ment, management, and administrative functions.
(Indeed, while more than likely your individual role
as a foundation trustee is gratis, when a bank is
serving as a trustee its interest may fundamentally
be one of getting paid—and, in light of competi-
tive pressures on banks’ bottom lines, getting paid
profitably.)

Sometimes, however, bank trustees’ powers
are more extensive—more like those of the
trustee you might be—such as having a say in
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The bank trustee role is
abusiness function built
right into the operations
of some foundations, but
it gets scant attention

among nonprofits.
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determinations about potential grant recipients’
qualifications for foundation dispositions, or
suggesting modifications in the trust’s priorities
if those priorities have become impractical or
unnecessary.' The bank trustee role is a business
function built right into the operations of some
foundations, but it gets scant attention among
nonprofits. As a foundation trustee, however,
you'll be familiar with the latent power of the bank
trustee—a power that Mary L. Smith, the widow
of oilman William Wikoff Smith, discovered when
the bank trustee of the W. W. Smith Charitable
Trust attempted to get a large, retroactive fee
increase for its role in administering the trust
Smith left in support of medical research, college
scholarships, food and clothing for children and
the elderly, and maritime education.

In this article, we look at the costs charged by a
handful of large banks as trustees (not individual
bankers as trustees) to private foundations that
they serve—specifically, banks serving private
foundations with assets of over $50 million. The
costs are drawn from the 2014 financial infor-
mation of three of the four largest banks in the
United States: JPMorgan Chase, Bank of America,
and Wells Fargo (the fourth, Citigroup, does not
appear to hold bank trustee roles with private
foundations with over $50 million in assets).
Given the mammoth size of these banks, the
trustee fees earned from their services to foun-
dations can hardly constitute a large slice of their
profits. But banks are back to earning huge profits
in our society, taking in just short of 30 percent of
total U.S. profits, and higher profits than they were
generating before the financial crisis of 2008.2
Increasingly, bank profits are dependent less on
lending and more on other business activities. And
while this analysis doesn’t establish exactly how
profitable bank trustee roles with private foun-
dations might be nor purports to calculate the
bank trustee earnings of all banks, what it does
establish is that three of the largest banks in the
nation are functioning as bank trustees for dozens
of foundations and earning substantial revenues
for their services. For these banks—and likely for
others—bank trustee roles constitute a revenue
source that is largely unknown to the American
public and even to most nonprofits.

In the competition among American industries for
the title of most distrusted, banks rank near the
top. Sitting at the head of Time magazine’s list of
the twenty-five people most “blameworthy” for the
global financial crisis at the end of the last decade
is Angelo Mozilo—once the CEO of Countrywide
Financial Corporation, the nation’s largest mort-
gage lender, whose collapse led to a “rescue-sale”
by Bank of America and a $8.7 billion settlement
of predatory lending charges filed by eleven state
attorneys general.’ In the view of the Economist,
“Start with the folly of the financiers”—abetted by
the ratings agencies such as Moody’s and Standard
& Poor’s, entities that the public might have believed
were trustworthy guides of investor risk but actu-
ally “were paid by, and so beholden to, the banks”—
and end with a national and global collapse in the
housing markets and overall financial systems of
Europe and America.* Although it is rising in public
attitudes from the bedrock basement to which
the industry sank, beginning in 2007 and 2008,
the banking sector is still viewed by the American
public, according to Gallup, as “below average™—a
category that includes the airline industry, the phar-
maceutical companies, advertising and PR firms,
and electric and gas utilities.?

Not long before the national and global fiscal
collapse, banks had earned themselves a troubled
reputation in philanthropic circles, due to an
unusual case in Philadelphia. Wachovia (now Wells
Fargo) had been the bank trustee for the W. W.
Smith Charitable Trust. Wachovia had inherited this
fiduciary role when it acquired First Union Bank,
which had been the bank trustee after it acquired
CoreStates Bank, which itself had become the
Smith trust’s bank trustee when it absorbed Phila-
delphia National Bank (PNB)—and so on during
the wave of serial bank mergers and acquisitions
that occurred in the 1980s, 1990s, and early 2000s.5
And that trustee wanted an increase in its annual
fee—a shift in the calculation to a percentage of
the trust’s total assets rather than a percentage of
its annual income; in 1998, when First Union made
the request, this would have more than tripled its
annual fee, from $261,799 to $914,370. First Union
and then Wachovia as its successor also asked that
the fee be increased retroactively for the previous
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fifteen years, on the theory that the bank trustee
had been inappropriately undercompensated all
that time. The trust’s only other trustee, Smith’s
widow, didn’t agree, and the bank trustee went to
court and challenged the institution it purportedly
served as a fiduciary.

“Why Mr. Smith put that provision in his trust
is he wanted this money to go to charity, not to
PNB, and he wanted a reasonable limitation on it,”
Lawrence Barth, a senior deputy attorney general,
said about the controversy. “And experience has
shown, in this case, that the bank can live within it,
and should live within it, and should not gain wind-
falls.”” The notion of 5 percent of assets, as First
Union and then Wachovia requested as a fee, was
essentially equivalent to what nonprofits would
expect as the mandatory minimum qualified distri-
butions, or “payout,” from a private foundation (or,
if increased, a potential “windfall”)—not a service
fee to abank. Charity might have had more at stake
in the outcome of the litigation than just the Smith
trust assets if Wachovia could sue to get higher fees
going back years. For most of the nonprofit world,
the idea that a big bank might earn a million dollars
ayear for serving as a trustee to a foundation with a
somewhat limited range of activities was unknown.
“If Wachovia wins this case, they're coming after
other private foundations and other high-net-worth
individuals with trusts who give away lots of chari-
table donations,” Bruce W. Brown, a former admin-
istrator of the Smith trust and senior official at two
other Philadelphia foundations, told the Chronicle
of Philanthropy. “Charities need to pay attention
to this, because they’re the ones who could lose.”™

A 2003 Georgetown Public Policy Institute
study examining 238 foundations found in their
1998 Form 990 filings that twenty-five of them
had paid their bank trustees in the aggregate of
$13,837,726, and observed, “The 990-PF’s provided
no details about the bank trustees. It was impos-
sible, therefore, to assess the services that banks
provided to the foundations and the banks’ rela-
tionships to the principals at the foundations.™

The analysis collected information about any
bank that might have served as a bank trustee
for the foundations in the sample of that study.
Although the number of federally insured finan-
cial institutions has fallen to its lowest level since
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the federal government began counting banks in
1934, there were nonetheless 6,891 commercial
banks in existence as of September 2013—an
untold proportion of which may be serving chari-
ties and foundations as trustees.!’

The following table shows the twelve largest

banks in the nation according to SNL Financial:!

Total Total
assets | deposits
Headquarters ($B) ()
JPMorgan Chase o\ vor, NY 2,415,690 1,287.77
& Co.
Bankof America - otte, NC 2,102.27 1,119.27
Corp.

Citigroup Inc. New York, NY  1,880.62 968.27
Wells Fargo & Co. ~ San Francisco, CA  1,527.02 1,079.18
BankofNewYork o Yok, NY 37431 26113

Mellon Corp.

U.S. Bancorp Minneapolis, MN ~ 364.02  262.12

PNCFinancial oy oh, PA 32030 220.93

Services Group Inc.
Capital One Mclean,VA  297.05  204.52
Financial Corp.
HSBC North
America Holdings New York, NY 290.01 110.30
Inc.
State Street Corp. Boston, MA 24329  182.27
TD Bank .
US Holding Co. Cherry Hill, NJ 23462  195.51
BB&T Corp. Winston-Salem, NC  182.34  127.48

The table reveals at a glance the extreme con-
centration of assets and deposits in the top four
banks. For example, the total assets of the fiftieth-
largest bank in the United States, FirstMerit Corp.,
based in Akron, Ohio, are less than one 1 percent
as large as JPMorgan Chase’s.

After reviewing multiple potential sources of
information, the Nonprofit Quarterly chose to
rely on GuideStar to identify private foundations
for which JPMorgan Chase, Bank of America,
and Wells Fargo served as paid bank trustees to
501(c)(3) nonoperating foundations with assets
over $50 million (excluding the banks’ own cor-
porate foundations).' Based on the GuideStar
advanced search mechanism, the total number
of foundations worth above $50 million with
these banks in official trustee roles breaks out
as follows:

For most of the nonprofit
world, theidea thata
big bank might earn
amillion dollars a year
for serving as a trustee
to a foundation witha
somewhat limited

range of activities

was unknown.
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JPMorgan Chase as Bank Trustee—Fees Paid by Year

Foundation 2013 2012
Hagedorn Fund 325,561 301,623
Edward E Ford Foundation ~ 211,160 208,779
Booth Ferris 1,226,923 1,361,310
Wm R Kenan

Charitable Trust PR | AR
Dora Roberts Foundation 480,717 471,735
Beatrice P. Delaney

Char Trust 361,057 384,206
Thomas J. Watson F 191,928 82,508
Hendrick Home for 546,034 523,425

Children Char TR

2011
242,563
240,112

1,131,889

1,610,166
252,511
419,187
163,467

191,146

2010
224915
221,774

1,048,186

N/A
253,550
372,646
136,927

273,71

Foundation 2013 2012
Charles K Blandin

1.01 26,227
Residuary Trust 30/15962 010,659 826,
Donnell B & Elizabeth D. T 92010

Stewart Fdn

LR S 2229274 2,151,967

Charitable Trust
Nora Eccles Treadwell
Charitable Trust 2342 205,539
E Ecdl

mma fc es Jones 181,452 150,306
Foundation
Charles Cannon
Charitable Trusts 949,251 900,956
Lawrenc.e & Janet Dee 161,648 174909
Foundation
Emil Buehler 214621 121,716
Perpetual Trust
(arlos & Marguerite 558,381 663,469
Mason F
Chanticleer Charitable Trust 113,222 102,725
W|II|am§(Mar|e Selby 272328 271,920
Foundation
Egtvedt Charitable Trust 271,816 255,280
Tw Ld McEachearn 507,477 528,813
Grundy Foundation N/A 19,144
William A Badger 187,306 196,220
Foundation
W.W. Smith Charitable Trust 177,310 173,398
Elisabeth K. Harri

isabe arris 0 0

Foundation

Wells Fargo as Bank Trustee—Fees Paid by Year

2011

816,863

96,986

2,095,705

154,287

149,741

1,119,945

199,923

137,248

1,280,749
103,260
294,204

258,895
1,039,279
96,768

200,687
162,802

0

2010

1,119,463

1,925,014

165,718

132,916

877,416

123,029

132,980

1,176,924
95,215
269,837

244,440
984,035
95,658

205,531
161,803

0

Bank of America as Bank Trustee—TFees Paid by Year

Foundation
Frank & Seba Payne Fdn
Herbert Zahl Foundation

UD M DAVIS FOR W DAVIS
MEM DN

Dr Ralph and Marian Falk
Med Res Tr

L G Balfour Foundation

UW Eugene Higgins
Foundation

Carl C Anderson Sr And
Marie Jo Anderson
Charitable Foundation

Edward & Della Thome
Memorial Fdn

Seth Sprague Educ & Char
Foundation

Boeing Company
Charitable Trust

Hillcrest Foundation

Elizabeth Morse Genius
Char Trust

Sidney W Sylvia N Souers
F

The Patrick and Catherine
Donaghue Medical
Research Foundation

Charles Edward Stuart
Charitable

Kronkosky Charitable
Foundation

Doree Taylor Charitable
Fdn

John & Polly Sparks
Foundation

Lewis Humphreys
Charitable Trust

Milton E Daniel Trust
Melville Charitable Trust

2013
415,698
10,275

54,858

651,771
276,226

977,245

244,642

485,100

121,929

281,003
211,389

421,112

104,284

174,945

342,119

1,475,967

282,780

299,497

199,935

212,619
N/A

2012 2011 2010
481,507 438,950 406,178
7,766 7,329 6,559
57,144 54,191 40,774
588,612 646,511 N/A
283,086 304,403 237,790
895,298 463,050 444,557
378,228 134,306 121,300
486,140 576,683 1,024,703
118,604 102,839 97,125
270,266 231,339 61,930
511,769 593,678 566,813
424012 377,138 339,023
44,775 42,128 22,678
136,998 115,082 129,713
260,295 237,503 239,012
1,390,885 1,118,316 1,085,480
128,398 126,241 257,904
179,744 N/A N/A
494914 228,759 N/A
337,119 298,317 272,565
11,372 229,985 176,872
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Adding in foundations with between
$10 million and $50 million in assets, Citigroup
shows up as a bank trustee serving a small number
of private nonoperating foundations. Overall, the
distribution of private nonoperating foundations
with bank trustees from these four megabanks is
as follows:

Foundations with

I GET

larger than $50M | assets between
in assets $10M and $50M
JPMorgan Chase 8 56
Bank of America 21 150
Citigroup 0 4
Wells Fargo 17 32

A total of 288 private nonoperating founda-
tions have bank trustees from these four banks.
It may seem like a small number, except that only
6,623 private foundations in the entire nation have
more than $10 million in assets:

Private foundations filing

Form 990s 9872

Private foundations with 6623 7.2% of all
assets greater than $10M ! foundations
Private foundations with

assets greater than $10M 4.3% of foundations
with JPMorgan, Bank of 288 | w/greater than $10M
America, Citigroup, and in assets

Wells Fargo trustees

Although a relatively small number of foun-
dations have assets above $10 million, those few

control a large part of private foundation assets:*

Size of Number of
foundation foundations Percent
assets filing 990s | Total assets ($) | of total
Less than

20,491 646,002,699 0.085
$100,000
$100,000-249,999 11,426 1,919,948,863 0.252
$250,000-499,999 11,017 4,027,504,367 0.530
$500,000-999,999 12,129 8,793,104,862 1.158
$1-5M 21,242 48,437,840,037 6.377
$5—-10M 4,831 34,227,916,036 4.506
$10-100M 6,252 172,291,707,444 22.684
More than $100M 873 489,175,748,837 64.406
TOTAL 88,261 759,519,773,145 | 99.998
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As the table demonstrates, more than
87 percent of foundation assets reside in founda-
tions with $10 million or more in assets. Beyond
the four largest banks, others among the larger
banks also serve as bank trustees, sometimes for
well-known foundations:

e Bank of New York Mellon is a bank trustee for
the Arthur Vining Davis Foundation, known
to many for its support of public television
and longstanding partnership with filmmaker
Ken Burns;

PNC Financial Services is the bank trustee for
more than seventy private foundations with
assets of greater than $10 million, including the
Pittsburgh-based McCune Foundation and the
Ruth Lilly Foundation. Another PNC founda-
tion is the GAR Foundation, which contributes
significantly to the Fund for Our Economic
Future, in Cleveland, Ohio;

Capital One is a bank trustee for the C. Homer
and Edith Fuller Chambers Foundation, in
New Orleans, and several other foundations
in Louisiana; and

® Regions Bank is the bank trustee for the
Robert R. Meyer Foundation of Birmingham,
Alabama, whose grant application strongly
encourages applicants to join the Alabama
Association of Nonprofits.

The foundations that have as bank trustees
JPMorgan Chase, Bank of America, or Wells
Fargo are no less well known. JPMorgan Chase’s
Booth Ferris Foundation is particularly well
known in the New York City area for its support
of human service agencies such as the Henry
Street Settlement and the now-bankrupt Federa-
tion Employment & Guidance Service (FEGS).™
In 2014, the William G. and Marie Selby Founda-
tion, with Wells Fargo as its bank trustee, gave
$200,000 to the Conservation Foundation of the
Gulf Coast for the purchase and dedication of
a conservation easement on the Myakka River
in Florida."

As noted earlier, the role of a bank trustee
is much broader than simply functioning as a
vendor to a foundation for a series of discrete
managerial and investment tasks. The role
includes investing foundation assets, balancing

[T]he role of a bank
trustee is much broader
than simply functioning
asavendortoa
foundation for a series
of discrete managerial

and investment tasks.
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While meant to protect
the charitable and
philanthropicinterests
of donors, bank trustees
can exercise significant
control over the assets

of foundations, too.
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spending and investment priorities, and pursu-
ing and protecting donors’ interests and priori-
ties. While meant to protect the charitable and
philanthropic interests of donors, bank trust-
ees can also exercise significant control over
the assets of foundations. For example, a bank
trustee might resist supporting movements
to increase the social or mission investment
of assets and instead emphasize investments
for return. While a bank trustee might be able
to resist conflicts of interest that individual
foundation trustees could in theory succumb
to—that is, individual enrichment and per-
sonal inurement—bank trustees have been
challenged for selling the banks’ own prod-
ucts to the foundations they serve or investing
foundation assets in bank equities. And, when
the relationship of the founders and donors to
their foundations becomes more attenuated (as
at times it does), the potential latitude of the
banks to exercise power grows.

Most of the foundations’ 990s examined here
indicate that the banks spend approximately
thirty-eight to forty hours a week in their bank
trustee roles. One of the least reliable data points
in 2990, however, is the estimate of hours worked
by trustees—individual or corporate. Whether or
not the bank trustees are devoting that much
time to their roles at the foundations in question,
we suspect that the bank trustee function isnot a
charitable contribution on the part of the banks.
Back in 2000, a presentation by Standish Smith of
HEIRS® outlined an issue that warranted moni-
toring—the profitability of the bank trustee role.
Smith suggested that some corporate trustees
might occasionally be “tempted to blur the line
between the right to control (the legal interest)
and the right to enjoy (the so-called beneficial
interest)” of the foundations and trusts they are
charged with overseeing.! Specifically, he identi-
fied several factors that could make the banks’
roles as trustees a little less than trustworthy
at times—notably, the profitability of the func-
tion (particularly the profitability of the banks’
trust and investment departments), citing oper-
ating margins of between 30 and 45 percent.
Given returns that high, bank trust departments
could in many cases cut the fees they charge

for their trustee functions and thereby increase
the amount of money available for the trusts’ or
foundations’ charitable distributions; however,
with increasing competitive pressures in a con-
solidating market, banks might start looking at
their trustee function as an arena for upping the
revenue they make from private foundations as
well as for building power via their control over
these foundations.

For the sake of argument, we can assume that in
most cases bank trustees try to treat the founda-
tions they serve fairly and then some. As small
parts of the business economics of large banks,
bank trustee functions shouldn’t be all that attrac-
tive an arena for profit-motivated banks to maxi-
mize their returns. However, as suggested above,
this changes after a merger or acquisition, and
is exacerbated by the competitive pressures the
banks face following the Great Recession.

A major motivation in bank mergers is to
achieve efficiency through stripping the two or
more united entities of redundancies, reducing
unnecessary costs, and maximizing potential
returns wherever they exist in the combined
megabank. That includes raising what the new
megabank owners might see as inadequate com-
pensation to make the role of bank trustee more
productive vis-a-vis financial return to the bank.
That First Union and then Wachovia would want
to triple their fee as a trustee and hike fifteen years
of back fees as well is, in the business models of
bank mergers, understandable. Of course, a push
from banks for higher trustee fees is likely to be
met in some cases—when the foundations’ found-
ers or other trustees are paying attention—with
pushback by nonprofits trying to maximize philan-
thropic resources and minimize nonphilanthropic
administrative fees.

JPMorgan Chase is the product of mergers and
acquisitions, including Manufacturers Hanover
Corporation, Chemical Banking Corporation,
First Chicago Corporation, The National Bank of
Detroit (NBD), Bank One Corporation, The Chase
Manhattan Corporation, and Washington Mutual
Bank. Bank of America, as it stands today, is the
product of a merger with NationsBank, several
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additional acquisitions such as FleetBoston, and,
in the wake of the financial crisis, Countrywide.
Wells Fargo today reflects other banking giants
that were acquired by Wells or by the banks Wells
acquired, such as First Fidelity Bancorp, First
Union, CoreStates, Wachovia, and the troubled
World Savings Bank. As the relationship between
the original bank trustee and the philanthropic
donor becomes attenuated by the passage of
time—and, in U.S. banking, often serial bank
mergers and acquisitions (which more often than
not result in formerly local bank trustees moving
out of state)—it should not be surprising that
what was once a bank service to longstanding
wealthy depositors develops into more of a busi-
ness relationship between the bank trustees and
the foundations they help govern. That makes
the W. W. Smith case an example of a struggle
over fees and services that could become more
rather than less likely, as banks feel the pres-
sures to make every possible cost center one
that comes out well in the black.

At roughly the same time as the W. W. Smith
Charitable Trust case came before the courts in
Philadelphia, a flurry of attention was focused on
other cases—these questioning the fees charged
and/or the services that banks delivered for “Many charities and
those fees in their roles as bank trustees. In a
2005 article published in the Chronicle of Phi-

lanthropy, Brad Wolverton indicated that some

foundations believe they

are losing millions of

banks were reducing the trustee services they pro-
vided under their current fees or, like Wachovia, dollars ayear to the very
were suing for fee increases. As summarized in institutions they pay to

the Chronicle, “Many charities and foundations
believe they are losing millions of dollars a year safeguard their assets.”
to the very institutions they pay to safeguard their

assets.”'” Richard D. Greenfield, a lawyer from

Easton, Maryland, representing, according to the

Chronicle, various trusts and foundations chal-

lenging the banks, put it like this: “Bank officials

don’t think anyone is going to raise a big fuss if

excessive fees are taken, and they have learned

from experience that members of foundation and

charity boards tend not to rock the boat.”®
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Wolverton writes about
the McCune Foundation
of Pittsburgh suing its
then-trustee National
City Bankin Cleveland,
not only for improperly
overseeing the
investment of
foundation assets but
also for refusing to allow
family members a voice
in the investment
decisions, and for
investing much of the
foundation assets in the

bank’s own stock.
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Why would a donor choose a bank as opposed
to an individual to serve as the trustee of a
charitable entity? Wealthy individuals or families
thinking about establishing a charitable trust—that
is, a philanthropic grantmaking entity—sometimes
choose corporate trustees, such as the trust department
of a bank, to manage their assets and ensure that
the charitable purpose of the trust is maintained.
Often, the choice of trustee is a bank with which the
donor has a long-established relationship. Among
the multiple reasons a donor would choose a bank
might be: the bank’s experience in the management of
trusts and estates; the bank’s experience in investment
of assets for maximum returns; the reliability of an
“institutional” trustee as opposed to an individual
trustee (who might have personal concerns and
agendas); the bank’s presumed fidelity to the donor’s
charitable priorities and intent; the bank’s hoped-for
neutrality and objectivity in the face of the competing
interests of a donor’s various family members; and,
in theory, the bank trustee’s institutional continuity
as compared to individual trustees who might leave
the foundation board for one reason or another. As
more individuals and families generate significant
asset holdings that they want to insulate from estate
taxes, wealth advisors increasingly suggest that
potential donors establish irrevocable charitable
trusts and select corporate trustees—that is, the
trust departments of banks as well as other trust
administrators—to ensure their assets get used for
the charitable purposes the donors want and expect

while alive and after they are gone.

As noted earlier, making a bank a trustee
for a foundation, particularly with few other
trustees to counter it, gives the bank broader
powers than some observers might assume.
Wolverton writes about the McCune Foun-
dation of Pittsburgh suing its then-trustee
National City Bank in Cleveland, not only
for improperly overseeing the investment of
foundation assets but also for refusing to allow
family members a voice in the investment deci-
sions, and for investing much of the foundation
assets in the bank’s own stock. McCune lost
in court (although, according to Wolverton,
the foundation continued to criticize the bank
publicly). As James Edwards, a member of the
McCune board, told the Chronicle, bank trust-
ees “want to act like they don’t have a conflict
of interest, but any fool can see they do.” A
similar challenge to Bank of America (having
acquired Pacific National Bank and others)
succeeded, finally, in making the case that it
had overbilled trusts and foundations for some
years, with a U.S. Court of Appeals judge order-
ing Bank of America to pay $111.5 million in
punitive damages and restitution to thousands
of claimants.

In 2005, the Pennsylvania Supreme Court
ruled unanimously in favor of Mary Smith and
against Wachovia’s request to receive a retroac-
tive hike in its fees.' The decision overturned a
lower court decision that had gone in Wachovia’s
favor, with the implication that Wachovia might
have to return to the Smith trust the higher fees
it had begun awarding itself at that time.*

According to the Smith trust’s former admin-
istrator Bruce Brown, William Smith had a per-
sonal relationship with G. Morris Dorrance,
the former chairman of PNB, who served as
the institutional cotrustee of Smith’s founda-
tion. But with First Union and then Wachovia,
the Smith trust had a bank trustee that was
no longer local but based in Charlotte, North
Carolina; and, as Brown noted, “Dorrance
knew Bill Smith—his interests, his passions,
his intentions for his charitable funds. Not one
of the ‘revolving door’ representatives from
North Carolina-based Wachovia knew Bill
Smith.” It was a relationship of trust—the root
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of the concept of trustee; “no such relationship
of trust exist[ed] . . . between Mrs. Smith and
Wachovia, a banking institution foreign to the
Philadelphia market.” Wachovia, in Brown’s
opinion, could “take advantage of” the law and
“fatten its bottom line, but any increased fees
will come out of the pockets of charitable grant
recipients.” The Smith case and other cases of
charities struggling with their bank trustees
reflect a different/past economy—one in which
the local banker in the trust department knew
well the wealthy clients it served as institutional
trustee for their charitable foundations.

Brown suggests that the Smith case showed
that the concept of a bank’s “trust department
... [now is] an oxymoron.” For as charities have
discovered in dealing with bank foundations,
increasingly the program officers aren’t within
their communities but rather hundreds or even
thousands of miles away. In 2007, a report by the
National Committee for Responsive Philanthropy
described the postmerger situation succinctly:

Community advocates . . . may fear a shift
in decision-making power out of the
acquired company’s community, result-
ing in a loss of affinity or loyalty—a fear
that there will be no one at high levels of
leadership in the new mega-corporation
who cares about the concerns of their
community; neither face-to-face conver-
sations nor creative thinking will take
place to address local needs. Another
concern includes whether a larger mega-
corporation will shift focus away from a
unique set of local needs to a national set
of priorities. Lastly, there is the fear that
funding will be stripped from local orga-
nizations to give to larger, regional, or
national organizations that can provide
wider publicity for the post-merger
bank, thus better enhancing the bank’s
public image while providing a significant
administrative ease of fewer grantees

within a larger budget.?!

With the bank trustees serving charitable
foundations, the dynamic is much the same.
The relationship is likely to be impersonal,
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institutional, and distant. The banks’ view of the
bank trustee role may in some circumstances be
less about service and more about business. In
much of the litigation that has emerged around
bank trustee roles, donors and foundations have
complained that the banks are putting their
own priorities, including sometimes the banks’
own philanthropic objectives, over the phil-
anthropic priorities of the founders, donors,
and family members involved in the charitable
institutions.

When the bank trust department fulfills
its bank trustee role with a charitable trust
or private foundation, the calculus may well
emphasize the bank’s economic return as much
as the foundation’s charitable distributions. In
the Form 990, aspects of what the bank trustee
might be engaged in doing—the management
of assets, investments, and capital flows—may
be the least understandable, least consistent,
and most opaque information presented in the
IRS filings. Although speaking about the trustee
reports in general—but applicable to the infor-
mation in Form 990s—Standish Smith noted the
problem of understanding and interpreting the
banks’ reports, not only by external watchdogs
but also by foundation insiders themselves:
“The trust accounting statements to which I
have been exposed do not always appear to be
models of clarity or disclosure. That’s unfortu-
nate, since the trustee—-beneficiary relationship
is, in theory, a fiducial relationship of great sen-
sitivity, it seems beneficiaries should be entitled
to statements that are timely, comprehensive,
detailed and understandable.”? Presumably,
most bank trustees balance the banks’ own
financial imperatives with the interests of their
foundation or charitable trust clients. For those
that don’t, the importance of watchdogs that
monitor—and understand—Form 990 filings
to track how much banks earn from their bank
trustee roles and how they are investing the
foundations’ moneys cannot be overstated:
as Smith observed, every dollar that is paid to
Bank of America, JPMorgan Chase, Citigroup,
or Wells Fargo in excess of what the banks need
and deserve is a dollar that could have gone to
a charity instead.

The Smith case and
other cases of charities
struggling with their
bank trustees reflect

a different/past
economy—one in which
the local banker in the
trust department knew
well the wealthy clients
it served as institutional
trustee for their

charitable foundations.
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In much of the litigation
that has emerged
around bank trustee
roles, donors and
foundations have
complained that the
banks are putting their
own priorities, including
sometimes the banks’
own philanthropic
objectives, over the
philanthropic priorities
of the founders, donors,
and family members
involved in the

charitable institutions.
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After years of litigation, what happened to the
fees that the W. W. Smith Charitable Trust was
ordered to pay its Wachovia (subsequently Wells
Fargo) bank trustee? While the fees skyrock-
eted in fiscal year 2003 as Wachovia took advan-
tage of the lower court ruling that increased its
compensation, the fees subsequently fell in later
years in response to the Pennsylvania Supreme
Court ruling, as the graphic below makes clear.

The ratio of the bank trustee fee to the foun-
dation’s assets in 2013 is roughly back to where
it was in 1999, except for the years that the Smith
trust shelled out substantial legal fees, includ-
ing $472,665 in 2002 and $77,379 in 2005. Basi-
cally, the bank trustee and the foundation have
come full circle, minus the costs incurred in the
litigation—and the mental toll it took on Mary
Smith—when the friendly trust from the local
Philadelphia bank that had handled the Smith
family’s philanthropic interests for so many
years transformed into a distant trustee, located

in North Carolina and then beyond, that viewed
the foundation as a revenue source rather than
an entity to safeguard and protect.
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